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PER CURI AM

Tyrone Harris pleaded guilty to possessing cocai ne base with intent
to distribute, in violation of 21 U S. C. § 841(a)(1) and (b)(1)(B). Harris
noved for a downward departure under U S. Sentencing Quidelines Manual §
4A1.3, p.s. (1995), arguing that his crimnal history category over-
represented the seriousness of his past crimnal conduct and the |ikelihood
that he would commit other crimes. The district court®! denied Harris’'s
notion, and sentenced himto 87 nonths in prison and four years supervised
rel ease. Harris appeals, and we affirm

Harris argues that the district court failed to recognize its ful
authority to grant a downward departure under section 4Al. 3,

'The Honorable M chael J. Melloy, Chief Judge, United States
District Court for the Northern District of |owa.



because it considered only the seriousness of his crimnal history and not
the likelihood that he would commt further crines. We di sagr ee.
Al though the court did not specifically address the likelihood of future
crimnal activity, we conclude the court was fully aware of the rel evant
consi derations under section 4A1.3 and of its authority to depart fromthe
Gui del i nes: Harris's counsel and the governnent both addressed the
recidivismfactor in their argunents, and the court’s statenents taken as
a whole indicate that it felt this was not an appropriate case for
departure. See United States v. Payne, 81 F.3d 759, 765 (8th G r. 1996)
(concluding “overall context” of court’'s statements indicated it was aware

of its authority to depart). Thus, the court’s decision not to depart is
unrevi ewable. See id. at 764.

Harris's argunent that his Fifth Amendnment right against double
j eopardy was viol ated when the district court used his prior convictions
to calculate his sentencing range is without nerit. See United States v.
Thomas, 895 F.2d 1198, 1201 (8th G r. 1990).

Accordingly, the judgnent is affirned.
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